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ROLE OF OFFICE ON INSTITUTIONS SUPPORTING DEMOCRACY IN STRENGTHENING PUBLIC ACCOUNTABILITY 

Address by Advocate N Cetywayo to the Public Protector Good Governance Conference: 17-18 October 2011 at the Convention Centre, Pretoria
Hon Ministers and Deputy Ministers
Hon Premier of the Western Cape
PC Chairperson on Justice & Constitutional Development

PC Chairpersons of the National Assembly
Hon Members of Parliament

Public Protector, Adv Thuli Madonsela

Heads of Public Institutions

Invited Guests
I have been asked to speak on the role of the Office on Institutions Supporting Democracy (OISD) in strengthening public accountability. 
Before I do so, with your permission Mr Moderator, I would like you to note apologies from both the Speaker and the Deputy Speaker of the National Assembly. Conflicts of priorities have made it impossible for them to be with us here today. They have however requested me to re-assure the conference of their support. The National Assembly has a high regard for, and is supportive of the Institutions Supporting Democracy; and takes pride in knowing that they are part of this family. 
The office I am about to speak about is a new creation. It is a product of an identified political need by the National Assembly, in its pursuit for sustained, enhanced constitutional democracy. The NA is in the process of ensuring crystalised mandate for OISD, for a shared understanding by the stakeholders. The current operational mandate in terms of which the office is currently functioning can be summarized as follows: “Assisting the National Assembly perform its legislative and oversight responsibility over the Institutions Supporting Democracy (ISDs) and the Executive, while ensuring firm support to what ISDs stand for constitutionally. 

Constitutionally Parliament and ISDs stand for constitutional democracy. Core to our democracy is the human rights culture; more importantly the inherent right to dignity. Parliament must legislate to ensure that our constitutional democracy lives, therefore the enjoyment of these rights in every respect. The Executive must develop policy and deliver services addressing these human rights in accordance with this legislation. 
Core to the realization of this democracy is the observance of the principles of public accountability. Every organ of the state and or member thereof is expected to account for its decisions to utilize state resources and general performance. The country’s legislative framework starting with the Constitution makes this an imperative. 

The Ad Hoc Committee on review of Chapter Nine and Related Institutions asserts that this is an indication of the commitment of the leaders in law making to ensure that the human rights of the South Africans transcend the piece of paper they are written in into the service received. 
 S92(2) of the Constitution provides that the Executive is accountable to the National Assembly and  public accountability is at the heart of successful realization of democracy. 
Parliament has the constitutional duty to hold the Executive and ISDs accountable for decisions they make while implementing the passed laws and decisions to use public fund. Members of Parliament in turn account for their decisions collectively and individually to the electorate and their political parties. The Bill of Rights should be at the centre of any decision making process. Such decisions should be informed by whether they are directed at enhancing human dignity, equality and freedom in our country. 
ISDs are independent and subject to the Constitution and the law only according to section 181(2) of the Constitution. The Constitution in section 181(5) provides that they report and account to NA. NA is the government structure that has the constitutional responsibility to oversee ISDs in terms of constitution. 
The Constitution therefore requires NA to call them to account guided by the Constitution and other law. The Constitution further empowers NA to develop oversight mechanisms to ensure accountability of the Executive and all organs of the state. 
The well known accountability and oversight mechanism used by Parliament is the Port Folio Committees. It starts with presentation and adoption of properly costed strategic plans containing clear priorities for a given period, reviewed annually. These priorities should always be informed by the desire to improve the quality of life of all people in South Africa. People want delivery of their human rights services with the money that their public representatives voted for. 
NA uses the Portfolio Committee approach to call to account and oversee ISDs. This is due to the fact that legislation places them under the care of the portfolio executive departments. This can be accounted for by the fact that these institutions are funded by the public funds. 
Public funds (budget plans) have got to be voted for by Members of Parliament in the respective houses of Parliament before they can be legitimately used. Politicians are the only people that are permitted to present such budget plans to Parliament. The law as it stands provides that such Budget plans should be presented to Parliament by the Portfolio Ministers.

This has been the case because the Constitution is not expressive of whether it should be the Executive or Parliament that should take this responsibility. It is not clear how the Executive ended up with it. This position is being challenged by the Ad Hoc Committee on Review of Chapter Nine and Associated Institutions. In its report the committee asserts that this responsibility belongs to Parliament by virtue of the fact that:

· Parliament oversees both the Executive and ISDs

· ISDs help Parliament oversee the Executive (Therefore it should be awkward to independently oversee a person from whom you get funds and regulates some of your important activities)

· ISDs report and account to Parliament

Such an arrangement will see the budget plans of the ISDs voted for by the Speaker of the National Assembly. The committee stresses that the arrangement of this sort will allow the institutions their true independence. 

It is within this context that the role of the OISD has got to be located. S181(3) of the Constitution obligates organs of state to assist and protect ISDs to ensure their independence, impartiality, dignity and effectiveness through legislation and other means. National Assembly created OISD by resolution to show its commitment to this section. 
This office exists to assist the National Assembly achieve these ideals. It also serves as an additional mechanism through which the National Assembly and its committees maintain quality over the ISDs and the Executive, as S55(2) of the Constitution envisages. It creates a good conduit between Parliament and ISDs for a more involved and quality relationship. OISD was therefore established to assist the NA & Port Folio Committees in this regard by:
· Coordinating accountability functions of the National Assembly
· Highlighting accountability issues emanating from the tabled reports for possible debate in the House

·  Communicating well in good time resolutions of the House to the relevant state organ for implementation
· Accordingly monitoring and tracking progress

· Promoting, restoring and ensure maintenance of good governance within ISDs 

The process of accountability requires all organs of state to report to the National Assembly on the implementation of their mandate and expenditure of public funds. This is done mainly through Annual Reports, other reports and engagement with Portfolio Committees. 
It is our understanding that when these institutions were established it was envisaged that they would concentrate their energies on the most vulnerable members of our society. These people do not have the resources to approach courts of law. It is these kinds of things that we are looking for when assisting Portfolio Committees hold the ISDs accountable. ISDs performance and budget expenditure should be informed by whether or not the very poor South African stands to benefit. When an action is taken the question to be answered in terms of accountability is: What impact will the decision to take such actions have on the lives of ordinary citizen? It is an answer to this question that OISD is interested in to assist the Members of Parliament also account to the electorate. 
It is also important that their performance priorities are aligned to the country’s priorities. Currently Education, Health, Poverty, Employment are the five identified priorities. With the assistance of ISDs Parliament should be able to call the Executive and other State Organs to account on progress in terms of policy development and implementation.  
OISD is most definitely interested in whether the funds allocated to ISDs are indeed used for the implementation of the mandate as is prioritised for that particular year.  It is not foreign to find some organisations spending their legal budget for example on internal labour related conflicts that seem to be personality related to the exclusion of mandate. 

In such cases people will pride themselves that the AGSA has given them clean unqualified audit report. It is important to ask as to what impact this expenditure will have on the country’s overall mandate of better life for all to enhance the dignity of the people of this country, the poor and the extreme rural, the sick and aged; the disabled and uneducated, towards unemployment and poverty alleviation. 
OISD is interested in the collective strength of the ISDs of being exemplary and leading in good accountable governance in this country. More is required from them than an evaluation of the constitutional and legal foundations of these institutions. The effectiveness of ISDs rather depend on their ability to deal with relevant issues, the strength and commitment of their members, the existence of a vibrant organisational and accountable governance culture, the level of engagement with civil society, government, the legislature and other stakeholders. 

Programme Director, I thank you for the opportunity.
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